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On August 17, 2009, Governor Quinn signed SB 189 which makes significant changes
to the Freedom of Information Act (FOIA). The new law will go into effect on January 1,
2010. It includes a statement that all public records are presumed to be open for
inspection and copying. This statement will likely guide future court interpretations of the
law. The following is a summary of the changes and a brief discussion of issues staff
should consider.

SUMMARY OF CHANGES

1) Faster Response Timeline: Public bodies are required to produce the
documents requested within 5 business days (formerly 7 working days) after
receiving the request (unless an extension of 5 days is granted for specified
reasons). 5 ILCS 140/3(d) and (e). A public body that fails to respond to a
request in the permitted timeframe, but thereafter provides the information may
not impose a fee for the copies. 5 ILCS 140/3(f).

2) Special Commercial Purpose Timeline: Requests for a “commercial purpose”
have a 21 day response time. 5 ILCS 140/3.1. “Commercial purpose” is defined
as the use of any information for sale, resale, or solicitation or advertisement for
sales or services.” 5 ILCS 140/2(c-10). This definition may encompass requests
by union organizers for employee information (to solicit support/members) where
the union is not the currently recognized exclusive representative. It is a violation
of FOIA for a person to knowingly obtain a public record for a commercial
purpose without disclosing that it is for a commercial purpose, if requested to do
so by a public body. 5ILCS 140/3.1(c).




3)

4)

5)

6)

7)

8)

FOIA Officer: Public bodies must designate one or more “Freedom of
Information Officer(s)” who shall undergo annual training (to be developed by a
newly formed “Public Access Counselor” in the Attorney General's office). All
FOIA requests submitted to a public body must be forwarded immediately to the
Freedom of Information Officer of the public body. 5 ILCS 120/1.05, 5 ILCS
140/3(c).

Form of Request: Public bodies cannot require that a request be submitted on
a standard form or require the requester to specify the purpose of a request
(except to determine whether the records are requested for a commercial
purpose or whether to grant a request for a fee waiver). 5 ILCS 140/3(c).

Higher Standard for Denials: If a public body denies a request for information it
must include the detailed factual basis of why the requested information falls
within one of the statutory exemptions. 5 ILCS 140/9. Any public body that
asserts a record is exempt has the burden of proving by clear and convincing
evidence that the record is exempt. 5ILCS 140/1.2.

Settlement Agreements Disclosable: All settlement agreements entered into
by a public body are open records, provided that any information exempt under
Section 7 of the FOIA may be redacted.

New Private Information Exemption: One new exemption in Section 7 is for
“private information” which is defined as “unique identifiers, including a person’s
social security number, biometric identifiers, personal financial information,
passwords or other access codes, medical records, home or personal telephone
numbers, and personal email addresses.” 5 ILCS 140/2(c-5). Home addresses
may also be exempt under this new exemption, although the statute’s wording is
unclear. This (along with the “commercial purposes” issue discussed above)
may affect union organizers’ ability to obtain contact information of employees
not currently represented by the union.

More Limited Personal Privacy Exemption; Deletion of Personnel Records
Exemption: The legislation also changed Section 7(c) of FOIA (exemption
regarding information that would be an unwarranted invasion of personal
privacy), defining “unwarranted invasion of personal privacy” to mean “the
disclosure of information that is highly personal or objectionable to a reasonable
person and in which the subject’s right to privacy outweighs any legitimate pubic
interest in obtaining the information.” 5 ILCS 140/7(c). The Act continues to
include the statement that disclosure of information that bears on the public
duties of public employees and officials shall not be considered an invasion of
personal privacy. The legislation further removes the “personnel record”
exemption formerly found in 5 ILCS 140/7(c)(iii). In the House debates on the
bill, the Speaker indicated that the changes were not meant to change what has
historically been exempted with regard to personnel files. However, because the




9)

statutory language was actually changed there may be legal challenges as to
what information from our members’ personnel files will be considered “open
records.” Requesters will likely claim that employee evaluations are subject to
disclosure. And they will likely have the stronger argument.

Educational Matters Exemption: The legislation includes a new exemption
entitled “educational matters” which includes previously exempt records such as
test questions, scoring keys, other examination data, but then specifically adds
materials related to peer review of faculty members, student disciplinary records
(to the extent that it would unavoidably reveal the identity of the student), and
course materials or research materials used by faculty members. 5 ILCS
140/7(j).

10)Grievances; Discipline Matters: Records relating to a public body’s

adjudication of employee grievances or disciplinary cases are exempt from
disclosure — except for the final outcome if discipline is imposed. 5 ILCS
140/7(n). In the House debates on the bill, the Speaker stated that the records
leading up to a final disciplinary action would be exempted from FOIA disclosure.

11)Personnel Records Act Exemption: Information prohibited from being

disclosed by the lllinois Personnel Records Review Act is also exempt. 5 ILCS
140/7.5(q). However, the Personnel Records Review Act does not explicitly
prohibit certain information from disclosure. What it does is list “exceptions” to an
employee’s right to inspect certain records. 820 ILCS 40/10. These exceptions
are: letters of reference or external peer review documents for higher education
employees; portions of test documents (but not scores); personal information that
would constitute a clearly unwarranted invasion of privacy of a third party;
investigatory or security records; records pertaining to some other pending claim
between the employer and employee; (and other less pertinent exceptions). The
Personnel Records Review Act also provides that discipline records more than 4
years old must be deleted from the records prior to releasing information to a
third party, except when ordered in a legal action or arbitration. 820 ILCS 40/8.
Therefore, it is not certain what would be protected by this exemption.

A 1986 Appellate Court decision held that the exceptions in the Personnel
Records Review Act prohibited disclosure under FOIA. Roulette v. Department
of Central Management, 95 Ill.Dec. 587 (1°' Dist. 1986). That case held that if
an employee was not permitted to see certain items in his or her personnel file,
the public did not have a right to see those documents either. In the Senate
debate on the recently passed bill, the Sponsor indicated that the new law was
not intended to change any of the existing case law. Therefore, we may be able
to use this case to protect the type of information covered by the Personnel
Records Review Act “exceptions” from disclosure under FOIA.



12)Costs of Records: The legislation also changes the “costs” of obtaining public
records. Unless a fee is otherwise fixed by statute, the first 50 pages (black and
white, letter or legal) are to be without cost; copies beyond 50 can be charged
the actual cost for reproducing, not to exceed 15 cents per page (for black and
white — color can be more if the actual cost of reproduction is more). 5 ILCS
140/6(b).

13) Appeal of Denial: The legislation deleted the internal appeal process (e.g.,
individuals used to have to appeal to the Board if the Superintendent denied a
request for information) and added an administrative process. If an individual is
denied information, they can either go to circuit court or now go through a
process with the Attorney General's (AG) office. An individual can start the
process at the AG’s office, but can switch to a court action at anytime. If the
individual switches to the courts, the AG’s office ceases to process the complaint.
5ILCS 140/9.5.

There are other changes in the law regarding attorney fees, fines for willful
violations, and other areas which have little or no importance to IEA locals.

ISSUES FOR STAFF TO CONSIDER

1) FOIA v. Duty to Furnish Information Requests: Our locals that are exclusive
representatives have two avenues of obtaining information from the employer: the
duty to furnish information (DFI) under the IELRA, and the FOIA. The DFI under the
IELRA is implied from Section 10(a)’'s duty to bargain in good faith. Under the
IELRA, exclusive representatives have the right to information that is relevant and
necessary to the Association’s duties as exclusive representative. Therefore, more
information may be available under the IELRA then FOIA. However, if you are
requesting information that may not be relevant to the exclusive representative’s
duties you may be able to get the information under FOIA.

The IELRA is silent regarding the cost of furnishing information pursuant to the DFI.
Some employers provide DFI information at no cost, some have a practice of
charging (generally the FOIA rate), and some employers and unions have
provisions in their contracts regarding costs. When deciding whether to request
information under the IELRA, FOIA, or both, you may want to consider what costs
may be involved under either or both Acts. For further guidance regarding
obtaining information, see Access to Information from 2000 Legal Update materials.
Also, the new legislation allows public bodies to charge for electronic media (disks,
jump drives, etc) if the requester wants the information in electronic form. That
additional cost should be taken into consideration when asking for information in a
particular form.



https://xtra.ieanea.org/Legal%20Resources/Document%20Library/1989%20-%202000%20Legal%20Updates/2000/Access%20to%20Info.pdf�

2)

3)

4)

5)

6)

Personnel File Review: More personnel file information may be available to the
public. It is, therefore, more important than ever for members to periodically review
their personnel files and attempt to have items removed or provide written
responses to be attached to the items in their personnel file.

Drafting of Discipline: Local associations may want to discuss with employers how
they will draft any final disciplinary resolutions (as such documents will be open to
the public).

Settlement Agreement Language: As all settlement agreements are to be open
records, you may want to limit what is put in the settlement agreement regarding the
underlying dispute. For example, in the past you may have had a “WHEREAS”
paragraph that stated: “WHEREAS, Jane Doe has been accused of inappropriately
contacting students.” You may now want to just state: “WHEREAS, an issue has
arisen between the District and Jane Doe.” Or you may want to discuss with the
employer what information should be redacted under the “unwarranted invasion of
personal privacy” standard, if a settlement agreement is FOIA'd.

Employer Bargaining Notes: The new act made a minor change to the exemption
involving collective negotiation matters — it changed the words “documents or
materials” to “records.” This change would not appear to alter the ability of
employer boards not to disclose their bargaining notes under FOIA. In the House
debate on this bill the Speaker stated that any court cases in existence would not be
changed by this law. Under the IELRA, executive session minutes concerning the
District's bargaining strategy, objectives, and tactics are subject to a qualified
privilege and can only be disclosed by a showing of a compelling necessity. IELRB
v. Homer Community Consolidated District #208, 138 Ill. Dec. 213 (1989). In
the Homer decision, the Court found that FOIA’s exemption of bargaining materials
from disclosure indicated a legislative intent that collective bargaining strategies be
kept confidential. Although the IELRB has not addressed whether bargaining notes
(as opposed to closed session minutes) would be subject to a duty to furnish
information request, in light of the Homer decision, we most likely may not be able
to obtain the employer’s bargaining notes.

Personnel File Bargaining: Section 10(b) of the IELRA prohibits unions and
educational employers from implementing provisions that are in violation of,
inconsistent with, or in conflict with, other lllinois statutes. Therefore, local
associations and educational employers cannot bargain provisions preventing
disclosure of material that is not exempt under FOIA. However, other types of
protections could be bargained, such as the removal and destruction of certain
personnel file documents after a specified period of time (e.g., all disciplinary letters
are to be removed and destroyed after four years or before), or possibly a definition
of what would be considered “highly personal or objectionable” (however, such a
definition may be considered by a court but may not be determinative when the
court is deciding the extent of the exemption).




You can find further information on the Attorney General’s website
http://www.illinoisattorneygeneral.qgov/pressroom/2009 08/SB189 summary.pdf.

Attachments: PA 96-0542

Cross Reference: Duty to Furnish Information — IELRA


http://www.illinoisattorneygeneral.gov/pressroom/2009_08/SB189_summary.pdf�
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AN ACT concerning government.

Be it enacted by the People of the State of lllinois,

represented in the General Assembly:

Section 5. The Open Meetings Act is amended by changing

Section 3 and adding Sections 1.05, 3.5, and 7.5 as follows:

(5 ILCS 120/1.05 new)

Sec. 1.05. Training. Every public body shall designate

employees, officers, or members to receive training on

compliance with this Act. Each public body shall submit a list

of designated employees, officers, or members to the Public

Access Counselor. Within 6 months after the effective date of

this amendatory Act of the 96th General Assembly, the

designated employees, officers, and members must successfully

complete an electronic training curriculum, developed and

administered by the Public Access Counselor, and thereafter

must successfully complete an annual training program.

Thereafter, whenever a public body designates an additional

employee, officer, or member to receive this training, that

person must successfully complete the electronic training

curriculum within 30 days after that designation.

(5 ILCS 120/3) (from Ch. 102, par. 43)

Sec. 3. (a) Where the provisions of this Act are not
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complied with, or where there is probable cause to believe that
the provisions of this Act will not be complied with, any
person, including the State's Attorney of the county in which
such noncompliance may occur, may bring a civil action in the
circuit court for the judicial circuit in which the alleged
noncompliance has occurred or is about to occur, or in which
the affected public body has its principal office, prior to or
within 60 days of the meeting alleged to be in wviolation of
this Act or, if facts concerning the meeting are not discovered
within the 60-day period, within 60 days of the discovery of a
violation by the State's Attorney.

Records that are obtained by a State's Attorney from a

public body for purposes of reviewing whether the public body

has complied with this Act may not be disclosed to the public.

Those records, while in the possession of the State's Attorney,

are exempt from disclosure under the Freedom of Information

Act.

(b) In deciding such a case the court may examine in camera
any portion of the minutes of a meeting at which a violation of
the Act 1is alleged to have occurred, and may take such
additional evidence as it deems necessary.

(c) The court, having due regard for orderly administration
and the public interest, as well as for the interests of the
parties, may grant such relief as it deems appropriate,
including granting a relief by mandamus requiring that a

meeting be open to the public, granting an injunction against
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future violations of this Act, ordering the public body to make
available to the public such portion of the minutes of a
meeting as is not authorized to be kept confidential under this
Act, or declaring null and void any final action taken at a
closed meeting in violation of this Act.

(d) The court may assess against any party, except a
State's Attorney, reasonable attorney's fees and other
litigation costs reasonably incurred by any other party who
substantially prevails in any action brought in accordance with
this Section, provided that costs may be assessed against any
private party or parties bringing an action pursuant to this
Section only upon the court's determination that the action is
malicious or frivolous in nature.

(Source: P.A. 88-621, eff. 1-1-95.)

(5 ILCS 120/3.5 new)

Sec. 3.5. Public Access Counselor; opinions.

(a) A person who believes that a violation of this Act by a

public body has occurred may file a request for review with the

Public Access Counselor established in the O0Office of the

Attorney General not later than 60 days after the alleged

violation. The request for review must be in writing, must be

signed by the requester, and must include a summary of the

facts supporting the allegation.

(b) Upon receipt of a request for review, the Public Access

Counselor shall determine whether further action is warranted.
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If the Public Access Counselor determines from the request for

review that the alleged violation is unfounded, he or she shall

so advise the reguester and the public body and no further

action shall be undertaken. In all other cases, the Public

Access Counselor shall forward a copy of the reqguest for review

to the public body within 7 working days. The Public Access

Counselor shall specify the records or other documents that the

public body shall furnish to facilitate the review. Within 7

working days after receipt of the request for review, the

public body shall provide copies of the records requested and

shall otherwise fully cooperate with the Public Access

Counselor. If a public body fails to furnish specified records

pursuant to this Section, or 1if otherwise necessary, the

Attorney General may issue a subpoena to any person or public

body having knowledge of or records pertaining to an alleged

violation of this Act. For purposes of conducting a thorough

review, the Public Access Counselor has the same right to

examine a verbatim recording of a meeting closed to the public

or the minutes of a closed meeting as does a court in a civil

action brought to enforce this Act.

(c) Within 7 working days after it receives a copy of a

request for review and request for production of records from

the Public Access Counselor, the public body may, but is not

required to, answer the allegations of the request for review.

The answer may take the form of a letter, brief, or memorandum.

Upon request, the public body may also furnish the Public
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Access Counselor with a redacted copy of the answer excluding

specific references to any matters at issue. The Public Access

Counselor shall forward a copy of the answer or redacted

answer, if furnished, to the person submitting the request for

review. The requester may, but is not required to, respond in

writing to the answer within 7 working days and shall provide a

copy of the response to the public body.

(d) In addition to the request for review, and the answer

and the response thereto, if any, a requester or a public body

may furnish affidavits and records concerning any matter

germane to the review.

(e) Unless the Public Access Counselor extends the time by

no more than 21 business days by sending written notice to the

requester and public body that includes a statement of the

reasons for the extension in the notice, or decides to address

the matter without the issuance of a binding opinion, the

Attorney General shall examine the issues and the records,

shall make findings of fact and conclusions of law, and shall

issue to the requester and the public body an opinion within 60

days after initiating review. The opinion shall be binding upon

both the requester and the public body, subject to

administrative review under Section 7.5 of this Act.

In responding to any written request under this Section

3.5, the Attorney General may exercise his or her discretion

and choose to resolve a request for review by mediation or by a

means other than the issuance of a binding opinion. The
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decision not to issue a binding opinion shall not Dbe

reviewable.

Upon receipt of a binding opinion concluding that a

violation of this Act has occurred, the public body shall

either take necessary action as soon as practical to comply

with the directive of the opinion or shall initiate

administrative review under Section 7.5. If the opinion

concludes that no violation of the Act has occurred, the

requester may initiate administrative review under Section

7.5.

(f) If the requester files suit under Section 3 with

respect to the same alleged violation that is the subject of a

pending request for review, the requester shall notify the

Public Access Counselor, and the Public Access Counselor shall

take no further action with respect to the request for review

and shall so notify the public body.

(g) Records that are obtained by the Public Access

Counselor from a public body for purposes of addressing a

request for review under this Section 3.5 may not be disclosed

to the public, including the requester, by the Public Access

Counselor. Those records, while in the possession of the Public

Access Counselor, shall be exempt from disclosure by the Public

Access Counselor under the Freedom of Information Act.

(h) The Attorney General may also issue advisory opinions

to public bodies regarding compliance with this Act. A review

may be initiated upon receipt of a written request from the
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head of the public body or its attorney. The reguest must

contain sufficient accurate facts from which a determination

can be made. The Public Access Counselor may request additional

information from the public body in order to facilitate the

review. A public body that relies in good faith on an advisory

opinion of the Attorney General 1in complying with the

requirements of this Act is not liable for penalties under this

Act, so long as the facts upon which the opinion is based have

been fully and fairly disclosed to the Public Access Counselor.

(5 ILCS 120/7.5 new)

Sec. 7.5. Administrative review. A binding opinion issued

by the Attorney General shall be considered a final decision of

an administrative agency, for purposes of administrative

review under the Administrative Review Law (735 ILCS 5/Art.

ITII). An action for administrative review of a binding opinion

of the Attorney General shall be commenced in Cook or Sangamon

County. An advisory opinion issued to a public body shall not

be considered a final decision of the Attorney General for

purposes of this Section.

Section 10. The Freedom of Information Act is amended by
changing Sections 1, 2, 3, 4, 6, 7, 9, and 11 and by adding
Sections 1.2, 2.5, 2.10, 2.15, 2.20, 3.1, 3.3, 3.5, 7.5, 9.5,

and 11.5 as follows:
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(5 ILCS 140/1) (from Ch. 1l6, par. 201)

Sec. 1. Pursuant to the fundamental philosophy of the
American constitutional form of government, it is declared to
be the public policy of the State of Illinois that all persons
are entitled to full and complete information regarding the
affairs of government and the official acts and policies of
those who represent them as public officials and public
employees consistent with the terms of this Act. Such access is
necessary to enable the people to fulfill their duties of
discussing public issues fully and freely, making informed
political judgments and monitoring government to ensure that it
is being conducted in the public interest.

The General Assembly hereby declares that it is the public

policy of the State of TIllinois that access by all persons to

public records promotes the transparency and accountability of

public bodies at all levels of government. It is a fundamental

obligation of government to operate openly and provide public

records as expediently and efficiently as possible in

compliance with this Act.

This Act is not intended to cause an unwarranted invasion

of personal be—wused—+to—ietatedndividual privacy, nor to allow

the requests of fer—thepurpeose—of—Ffurthering a commercial

enterprise to unduly burden public resources, or to disrupt the

duly-undertaken work of any public body independent of the
fulfillment of any of the fore-mentioned rights of the people

to access to information.
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This Act is not intended to create an obligation on the
part of any public body to maintain or prepare any public
record which was not maintained or prepared by such public body
at the +time when this Act becomes effective, except as
otherwise required by applicable local, State or federal law.

Restraints Fhese—restEraipts on access to information, to

the extent permitted by this Act, are aeecess——sheouldbe secen—as

limited exceptions to the principle geperat—reut that the

people of this State have a right to full disclosure of

information relating to fmew  the decisions, policies,

procedures, rules, standards, and other aspects of government
activity that affect the conduct of government and the lives of
any or all of the people. The provisions of this Act shall be

construed in accordance with this principle +e—this—end. This

Act shall be construed to require disclosure of requested

information as expediently and efficiently as possible and

adherence to the deadlines established in this Act.

The General Assembly recognizes that this Act imposes

fiscal obligations on public bodies to provide adequate staff

and equipment to comply with its requirements. The General

Assembly declares that providing records in compliance with the

requirements of this Act is a primary duty of public bodies to

the people of this State, and this Act should be construed to

this end, fiscal obligations notwithstanding.

The General Assembly further recognizes that technology

may advance at a rate that outpaces its ability to address
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those advances legislatively. To the extent that this Act may

not expressly apply to those technological advances, this Act

should nonetheless be interpreted to further the declared

policy of this Act that public records shall be made available

upon request except when denial of access furthers the public

policy underlying a specific exemption.

This Act shall be the exclusive State statute on freedom of
information, except to the extent that other State statutes
might <create additional restrictions on disclosure of
information or other laws in Illinois might create additional
obligations for disclosure of information to the public.

(Source: P.A. 83-1013.)

(5 ILCS 140/1.2 new)

Sec. 1.2. Presumption. All records in the custody or

possession of a public body are presumed to be open to

inspection or copying. Any public body that asserts that a

record is exempt from disclosure has the burden of proving by

clear and convincing evidence that it is exempt.

(5 ILCS 140/2) (from Ch. 116, par. 202)

Sec. 2. Definitions. As used in this Act:

(a) "Public body" means all awy legislative, executive,
administrative, or advisory bodies of the State, state
universities and colleges, counties, townships, cities,

villages, incorporated towns, school districts and all other
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municipal corporations, boards, bureaus, committees, or

commissions of this State, any subsidiary bodies of any of the

foregoing including but not limited to committees and

subcommittees thereof whieh—are—supported—in—whele—-or—in—part

=N = o 1 al =
by—Eax—revenge—or—whtrch—expend—tax—revenve, and a School

Finance Authority created under Article 1E of the School Code.
"Public body" does not include a child death review team or the
Illinois Child Death Review Teams Executive Council
established under the Child Death Review Team Act.

(b) "Person" means any individual, corporation,
partnership, firm, organization or association, acting
individually or as a group.

(c) "Public records" means all records, reports, forms,
writings, letters, memoranda, books, papers, maps,
photographs, microfilms, cards, tapes, recordings, electronic

data processing records, electronic communications, recorded

information and all other documentary materials pertaining to

the transaction of public business, regardless of physical form

or characteristics, having been prepared by or for, or having

been or being used by, received by, 1in the possession of,

pessessed or under the control of any public body.

(c=5) "Private information" means unigque identifiers,

including a person's social security number, driver's license

number, employee identification number, biometric identifiers,

personal financial information, passwords or other access

codes, medical records, home or personal telephone numbers, and
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SB0189 Enrolled

includes

Private information also

personal email addresses.

except as otherwise

home address and personal license plates,

compiled without possibility of

when

or

provided by law

attribution to any person.

"Commercial purpose" means the use of any part of a

(c—10)

or information derived from public

public record or records,

or solicitation or

in any form for sale, resale,

records,

of this

For purposes

or services.

sales

advertisement for

by news media and non-profit,

made

requests

definition,

or academic organizations shall not be considered

scientific,

when the principal

"commercial purpose"

for a

to be made

and disseminate

access

request is to

of the

purpose

(11)

information concerning news and current or passing events,

for articles of opinion or features of interest to the public,

or public

scientific,

for the purpose of academic,

(iii)
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(d) "Copying" means the reproduction of any public record
by means of any photographic, electronic, mechanical or other

process, device or means now known or hereafter developed and

available to the public body.

(e) "Head of the public body" means the president, mayor,
chairman, presiding officer, director, superintendent,
manager, supervisor or individual otherwise holding primary
executive and administrative authority for the public body, or
such person's duly authorized designee.

(f) "News media" means a newspaper or other periodical
issued at regular intervals whether in print or electronic
format, a news service whether in print or electronic format, a
radio station, a television station, a television network, a
community antenna television service, or a person Or
corporation engaged in making news reels or other motion

picture news for public showing.
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(Source: P.A. 91-935, eff. 6-1-01; 92-335, eff. 8-10-01;

92-468, eff. 8-22-01; 92-547, eff. 6-13-02; 092-651, eff.

7-11-02.)

(5 ILCS 140/2.5 new)

Sec. 2.5. Records of funds. All records relating to the

obligation, receipt, and use of public funds of the State,

units of local government, and school districts are public

records subject to inspection and copying by the public.

(5 ILCS 140/2.10 new)

Sec. 2.10. Pavyrolls. Certified payroll records submitted

to a public body under Section 5(a) (2) of the Prevailing Wage

Act are public records subject to inspection and copying in

accordance with the provisions of this Act; except that

contractors' employees' addresses, telephone numbers, and

social security numbers must be redacted by the public body

prior to disclosure.

(5 ILCS 140/2.15 new)

Sec. 2.15. Arrest reports and criminal history records.

(a) Arrest reports. The following chronologically

maintained arrest and criminal history information maintained

by State or local criminal justice agencies shall be furnished

as soon as practical, but in no event later than 72 hours after

the arrest, notwithstanding the time limits otherwise provided
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for in Section 3 of this Act: (i) information that identifies

the individual, including the name, age, address, and

photograph, when and if available; (ii) information detailing

any charges relating to the arrest; (iii) the time and location

of the arrest; (iv) the name of the investigating or arresting

law enforcement agency; (v) if the individual is incarcerated,

the amount of any bail or bond; and (vi) if the individual is

incarcerated, the time and date that the individual was

received into, discharged from, or transferred from the

arresting agency's custody.

(b) Criminal history records. The following documents

maintained by a public body pertaining to criminal history

record information are public records subject to inspection and

copying by the public pursuant to this Act: (i) court records

that are public; (ii) records that are otherwise available

under State or local law; and (iii) records 1in which the

requesting party dis the individual identified, except as

provided under Section 7 (1) (d) (vi).

(c) Information described in items (iii) through (vi) of

subsection (a) may be withheld if it is determined that

disclosure would: (i) interfere with pending or actually and

reasonably contemplated law enforcement proceedings conducted

by any law enforcement agency; (ii) endanger the 1life or

physical safety of law enforcement or correctional personnel or

any other person; or (iii) compromise the security of any

correctional facility.
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(d) The provisions of this Section do not supersede the

confidentiality provisions for arrest records of the Juvenile

Court Act of 1987.

(5 ILCS 140/2.20 new)

Sec. 2.20. Settlement agreements. All settlement

agreements entered into by or on behalf of a public body are

public records subject to inspection and copying by the public,

provided that information exempt from disclosure under Section

7 of this Act may be redacted.

(5 TLCS 140/3) (from Ch. 116, par. 203)

Sec. 3. (a) Each public body shall make available to any
person for inspection or copying all public records, except as
otherwise provided in Section 7 of this Act. Notwithstanding
any other law, a public body may not grant to any person or
entity, whether by contract, license, or otherwise, the
exclusive right to access and disseminate any public record as
defined in this Act.

(b) Subject to the fee provisions of Section 6 of this Act,
each public body shall promptly provide, to any person who
submits a weittern request, a copy of any public record required
to be disclosed by subsection (a) of this Section and shall
certify such copy if so requested.

(c) Requests for inspection or copies shall be made in

writing and directed to the public body. Written requests may
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be submitted to a public body via personal delivery, mail,

telefax, or other means available to the public body. A public

body may honor oral requests for inspection or copying. A

public body may not require that a request be submitted on a

standard form or reqgquire the requester to specify the purpose

for a request, except to determine whether the records are

requested for a commercial purpose or whether to grant a

request for a fee waiver. All requests for inspection and

copying received by a public body shall immediately be

forwarded to its Freedom of Information officer or designee.

(d) +4er Each public body shall, promptly, either comply
with or deny a wexEeer request for public records within 5

business “+—werking days after its receipt of the request,

unless the time for response 1is properly extended under

subsection (e) of this Section. Denial shall be in writing b

+etter as provided in Section 9 of this Act. Failure to comply

with =xesperd—Fte a written request, extend the time for

response, or deny a request within 5 business days F+—werking

days after its receipt shall be considered a denial of the

request. A public body that fails to respond to a request

within the requisite periods in this Section but thereafter

provides the requester with copies of the requested public

records may not impose a fee for such copies. A public body

that fails to respond to a request received may not treat the

request as unduly burdensome under subsection (g).

(e) + The time for response under +imits—preseribed—in




Public Act 096-0542

SB0189 Enrolled LRB096 07744 JAM 17845 b

paragraph—fer—ef this Section may be extended by the public

body +p—eaeh—eas for not more than 5 business F—adaitionat

working days from the original due date for any of the

following reasons:

(1) the requested records are stored in whole or in
part at other locations than the office having charge of
the requested records;

(i1) the request requires the collection of a
substantial number of specified records;

(iii) the request is couched in categorical terms and
requires an extensive search for the records responsive to
it;

(iv) the requested records have not been located in the
course of routine search and additional efforts are being
made to locate them;

(v) the requested records require examination and
evaluation by personnel having the necessary competence
and discretion to determine if they are exempt from
disclosure under Section 7 of this Act or should be
revealed only with appropriate deletions;

(vi) the request for records cannot be complied with by
the public body within the time 1limits prescribed by
paragraph (c) of this Section without unduly burdening or
interfering with the operations of the public body;

(vii) there is a need for consultation, which shall be

conducted with all practicable speed, with another public
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body or among two or more components of a public body
having a substantial interest in the determination or in
the subject matter of the request.

The person making a request and the public body may agree

in writing to extend the time for compliance for a period to be

determined by the parties. If the requester and the public body

agree to extend the period for compliance, a failure by the

public body to comply with any previous deadlines shall not be

treated as a denial of the request for the records.

(f) +#e>r When additional time is required for any of the

above reasons, the public body shall, within 5 business days

after receipt of the request, notify by —Fetter the person

making the weixEtter request within—the—time—Iimits—Speeriied—Pby

paragraph—fer—of+this—Seetion of the reasons for the extension
detay and the date by which the response xeeexrds will be made

avaitabte—er—deniat—witt—Pbe forthcoming. Failure to respond

within the time permitted for extension shall be considered a

denial of the request. A public body that fails to respond to a

request within the time permitted for extension but thereafter

provides the requester with copies of the requested public

records may not impose a fee for those copies. A public body

that requests an extension and subsequently fails to respond to

the request may not treat the request as unduly burdensome
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(g) #£r Requests calling for all records falling within a
category shall be complied with unless compliance with the
request would be unduly burdensome for the complying public
body and there is no way to narrow the request and the burden
on the public body outweighs the public interest 1in the
information. Before invoking this exemption, the public body
shall extend to the person making the request an opportunity to
confer with it 1in an attempt to reduce the request to
manageable proportions. If any body responds to a categorical
request by stating that compliance would unduly Dburden its
operation and the conditions described above are met, it shall
do so in writing, specifying the reasons why it would be unduly
burdensome and the extent to which compliance will so burden
the operations of the public body. Such a response shall be
treated as a denial of the request for information.

Repeated requests from the same person for the same records

that are unchanged or identical to records previously provided

or properly denied under this Act fer—+the——same—publice—records

bz +1 PNV
oy CIirc oortr

perser shall be deemed unduly burdensome under this
provision.

(h) +e+ Each public Dbody may promulgate rules and
regulations in conformity with the provisions of this Section
pertaining to the availability of records and procedures to be
followed, including:

(i) the times and places where such records will be
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made available, and
(ii) the persons from whom such records may be
obtained.

(1) The time periods for compliance or denial of a request

to inspect or copy records set out in this Section shall not

apply to requests for records made for a commercial purpose.

Such requests shall be subject to the provisions of Section 3.1

of this Act.

(Source: P.A. 90-206, eff. 7-25-97.)

(5 ILCS 140/3.1 new)

Sec. 3.1. Requests for commercial purposes.

(a) A public body shall respond to a request for records to

be used for a commercial purpose within 21 working days after

receipt. The response shall (i) provide to the requester an

estimate of the time required by the public body to provide the

records requested and an estimate of the fees to be charged,

which the public body may require the person to pay in full

before copying the requested documents, (ii) deny the request

pursuant to one or more of the exemptions set out in this Act,

(iii) notify the requester that the request is unduly

burdensome and extend an opportunity to the requester to

attempt to reduce the request to manageable proportions, or

(iv) provide the records requested.

(b) Unless the records are exempt from disclosure, a public

body shall comply with a request within a reasonable period
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considering the size and complexity of the request, and giving

priority to records requested for non-commercial purposes.

(c) It is a violation of this Act for a person to knowingly

obtain a public record for a commercial purpose without

disclosing that it is for a commercial purpose, if requested to

do so by the public body.

(5 ILCS 140/3.3 new)

Sec. 3.3. This Act is not intended to compel public bodies

to interpret or advise requesters as to the meaning or

significance of the public records.

(5 ILCS 140/3.5 new)

Sec. 3.5. Freedom of Information officers.

(a) Each public body shall designate one or more officials

or employees to act as its Freedom of Information officer or

officers. Except in instances when records are furnished

immediately, Freedom of Information officers, or their

designees, shall receive requests submitted to the public body

under this Act, ensure that the public body responds to

requests in a timely fashion, and issue responses under this

Act. Freedom of Information officers shall develop a list of

documents or categories of records that the public body shall

immediately disclose upon request.

Upon receiving a request for a public record, the Freedom

of Information officer shall:
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(1) note the date the public body receives the written

request;

(2) compute the day on which the period for response

will expire and make a notation of that date on the written

request;

(3) maintain an electronic or paper copy of a written

request, including all documents submitted with the

request until the request has been complied with or denied;

and

(4) create a file for the retention of the original

request, a copy of the response, a record of written

communications with the requester, and a copy of other

communications.

(b) All Freedom of Information officers shall, within 6

months after the effective date of this amendatory Act of the

96th General Assembly, successfully complete an electronic

training curriculum to be developed by the Public Access

Counselor and thereafter successfully complete an annual

training program. Thereafter, whenever a new Freedom of

Information officer is designated by a public body, that person

shall successfully complete the electronic training curriculum

within 30 days after assuming the position. Successful

completion of the required training curriculum within the

periods provided shall be a prerequisite to continue serving as

a Freedom of Information officer.
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(5 ILCS 140/4) (from Ch. 1l6, par. 204)

Sec. 4. Each public body shall prominently display at each
of its administrative or regional offices, make available for
inspection and copying, and send through the mail if requested,
each of the following:

(a) A brief description of itself, which will include, but
not be limited to, a short summary of its purpose, a block
diagram giving its functional subdivisions, the total amount of
its operating budget, the number and location of all of its
separate offices, the approximate number of full and part-time
employees, and the identification and membership of any board,
commission, committee, or council which operates in an advisory
capacity relative to the operation of the public body, or which
exercises control over its policies or procedures, or to which
the public body is required to report and be answerable for its
operations; and

(b) A brief description of the methods whereby the public
may request information and public records, a directory

designating the Freedom of Information officer or officers, the

address where by—titles—and—addresses—those—emplroyees—to—whom

requests for public records should be directed, and any fees
allowable under Section 6 of this Act.

(c) A public body that maintains a website shall also post

this information on its website.

(Source: P.A. 83-1013.)
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(5 ILCS 140/6) (from Ch. 116, par. 206)

Sec. 6. Authority to charge fees.

(a) When a person requests a copy of a record maintained in

an electronic format, the public body shall furnish it in the

electronic format specified by the requester, if feasible. If

it is not feasible to furnish the public records in the

specified electronic format, then the public body shall furnish

it in the format in which it is maintained by the public body,

or in paper format at the option of the requester. A public

body may charge the requester for the actual cost of purchasing

the recording medium, whether disc, diskette, tape, or other

medium. A public body may not charge the requester for the

costs of any search for and review of the records or other

personnel costs associated with reproducing the records.

Except to the extent that the General Assembly expressly

provides, statutory fees applicable to copies of public records

when furnished in a paper format shall not be applicable to

those records when furnished in an electronic format.

(b) &> Except when a fee is otherwise fixed by statute,

each Eaek public body may charge fees reasonably calculated to
reimburse its actual cost for reproducing and certifying public
records and for the use, by any person, of the equipment of the

public body to copy records. No fees shall be charged for the

first 50 pages of black and white, letter or legal sized copies

requested by a requester. The fee for black and white, letter

or legal sized copies shall not exceed 15 cents per page. If a
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public body provides copies in color or in a size other than

letter or legal, the public body may not charge more than its

actual cost for reproducing the records. In calculating its

actual cost for reproducing records or for the use of the

equipment of the public body to reproduce records, a public

body shall not include Sueh—fees—shatt—exetude the costs of any

search for and review of the records or other personnel costs
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made public by the body imposing them. The cost for certifying

a record shall not exceed $1.

(c) B> Documents shall be furnished without charge or at a
reduced charge, as determined by the public body, if the person
requesting the documents states the specific purpose for the
request and indicates that a waiver or reduction of the fee is
in the public interest. Waiver or reduction of the fee is in
the public interest if the principal purpose of the request is
to access and disseminate information regarding the health,
safety and welfare or the legal rights of the general public
and is not for the principal purpose of personal or commercial
benefit. For purposes of this subsection, "commercial benefit"
shall not apply to requests made by news media when the
principal purpose of the request is to access and disseminate

information regarding the health, safety, and welfare or the
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legal rights of the general public. In setting the amount of
the waiver or reduction, the public body may take into
consideration the amount of materials requested and the cost of
copying them.

(d) +#er The purpesefut imposition of a fee not consistent

with subsections (6) (a) and (b) of this Act constitutes shatt

be—eeonsidered a denial of access to public records for the
purposes of judicial review.

(d) The fee for each am abstract of a driver's record shall
be as provided in Section 6-118 of "The Illinois Vehicle Code",

approved September 29, 1969, as amended, whether furnished as a

paper copy or as an electronic copy.

(Source: P.A. 90-144, eff. 7-23-97.)

(5 ILCS 140/7) (from Ch. 116, par. 207)
(Text of Section after amendment by P.A. 95-988)
Sec. 7. Exemptions.

(1) When a request is made to inspect or copy a public

record that contains information that is exempt from disclosure

under this Section, but also contains information that is not

exempt from disclosure, the public body may elect to redact the

information that is exempt. The public body shall make the

remaining information available for inspection and copying.

Subject to this requirement, the The following shall be exempt

from inspection and copying:

(a) Information specifically prohibited from
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disclosure by federal or State law or rules and regulations

implementing adepted—gnder federal or State law.

(b) Private information, unless disclosure is required

by another provision of this Act, a State or federal law or

a court order.

(c) Personal information contained within public

records, the disclosure of which Hor—Frfeormatieon—that—3F

eiseteseds would constitute a clearly unwarranted invasion
of personal privacy, unless the disclosure is consented to
in writing by the individual subjects of the information.

"Unwarranted invasion of personal privacy" means the

disclosure of information that is highly personal or

objectionable to a reasonable person and in which the

subject's right to privacy outweighs any legitimate public

interest in obtaining the information. The disclosure of

information that bears on the public duties of public

employees and officials shall not be considered an invasion
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(d) +e> Records in the possession of eempited—by¥ any

public body created in the course of fe¥ administrative

enforcement proceedings, and any law enforcement or

correctional agency for law enforcement purposes, er—for

rterratl—matters—oef—a—pubtie—Pbodyr- but only to the extent
that disclosure would:
(1) interfere with pending or actually and

reasonably contemplated law enforcement proceedings
conducted by any law enforcement or correctional

agency that is the recipient of the request;

(ii) interfere with active pemding administrative
enforcement proceedings conducted by the amy public

body that is the recipient of the request;

(iii) create a substantial likelihood that deprize

a person will be deprived of a fair trial or an

impartial hearing;
(iv) unavoidably disclose the identity of a

confidential source, confidential information

furnished only by the confidential source, or persons

who file complaints with or provide information to

administrative, investigative, law enforcement, or

penal agencies; except that the identities of

witnesses to traffic accidents, traffic accident
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reports, and rescue reports shall be provided by

agencies of local government, except when disclosure

would interfere with an active criminal investigation

conducted by the agency that is the recipient of the

£ A E 1
reguest o cofrrTrachtToT Sou¥ree ¥ SOt

(v) disclose unique or specialized investigative
techniques other than those generally used and known or
disclose internal documents of correctional agencies
related to detection, observation or investigation of

incidents of crime or misconduct, and disclosure would

result in demonstrable harm to the agency or public

body that is the recipient of the request;

+ o n (1 ot o e
CTTOTT— (O CTTO0T7

—ef
(vi) +¥3+3)y endanger the life or physical safety of
law enforcement personnel or any other person; or
(vii)  +¥+3+3+>  obstruct an ongoing criminal

investigation by the agency that is the recipient of

the request.
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(f) Preliminary drafts, notes, recommendations,
memoranda and other records in which opinions are
expressed, or policies or actions are formulated, except
that a specific record or relevant portion of a record
shall not be exempt when the record is publicly cited and
identified by the head of the public body. The exemption
provided in this paragraph (f) extends to all those records
of officers and agencies of the General Assembly that
pertain to the preparation of legislative documents.

(9) Trade secrets and commercial or financial
information obtained from a person or business where the

trade secrets or commercial or financial information are

furnished under a claim that they are proprietary,

privileged or confidential, and that er—where disclosure of

the trade secrets or commercial or financial information

would may cause competitive harm to the person or business,

and only insofar as the claim directly applies to the

records requested.—iretudineg:

(=) 211 EEENE sSSP NE SN n Aot oo o o A =N PDSEENE S DN S ]

\L/ LA L S S N R N N g S ) ) 4 € N U N i § |\ 5 WSRY US) W Sy ) ) g S o 4 A -y LAy CUIT L LUCITTI O L L
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PesvretlopmentAet—-

(i) -4+ All trade secrets and commercial or
financial information obtained by a public body,
including a public pension fund, from a private equity
fund or a privately held company within the investment

portfolio of a private equity fund as a result of
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either investing or evaluating a potential investment
of public funds in a private equity fund. The exemption
contained in this item does not apply to the aggregate
financial performance information of a private equity
fund, nor to the identity of the fund's managers or
general partners. The exemption contained in this item
does not apply to the identity of a privately held
company within the investment portfolio of a private

equity fund, unless the disclosure of the identity of a

privately held company may cause competitive harm.
Nothing contained in this paragraph (g) shall be construed

to prevent a person or business from consenting to disclosure.

(h) Proposals and bids for any contract, grant, or
agreement, including information which if it were
disclosed would frustrate procurement or give an advantage
to any person proposing to enter into a contractor
agreement with the body, until an award or final selection
is made. Information prepared by or for the body in
preparation of a bid solicitation shall be exempt until an
award or final selection is made.

(i) Valuable formulae, computer geographic systems,
designs, drawings and research data obtained or produced by
any public Dbody when disclosure could reasonably be
expected to produce private gain or public loss. The
exemption for "computer geographic systems" provided in

this paragraph (i) does not extend to requests made by news



Public Act 096-0542

SB0189 Enrolled LRB096 07744 JAM 17845 b

media as defined 1in Section 2 of this Act when the
requested information is not otherwise exempt and the only
purpose of the request 1is to access and disseminate
information regarding the health, safety, welfare, or
legal rights of the general public.

(3) The following information pertaining to

educational matters:

(i) test %est questions, scoring keys and other

examination data used to administer an academic

examination; er—determined—the—eguatifieations—of—an

PN B BPNE N S ~-NEPN 12 o = = PN 3z
O LTIt oTltc TUOLr o TIToCTIToT O Sy TOUyInCTT

(1i) information received by a primary or

secondary school, college, or university under its

procedures for the evaluation of faculty members by

their academic peers;

(1i1) information concerning a school or

university's adjudication of student disciplinary

cases, but only to the extent that disclosure would

unavoidably reveal the identity of the student; and

(iv) course materials or research materials used

by faculty members.

(k) Architects' plans, engineers' technical
submissions, and other construction related technical
documents for projects not constructed or developed in
whole or 1in part with public funds and the same for

projects constructed or developed with public funds,
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including but not limited to power generating and

distribution stations and other transmission and

distribution facilities, water treatment facilities,

airport facilities, sport stadiums, convention centers,

and all government owned, operated, or occupied buildings,

but only to the extent that disclosure would compromise

securilty—irmetoding—but—reot—timited—+to—water —treatment

N e I a LN S i I S a aroxret —adb oS 2o o PP S R
Lac L 1L 1L L__LC».J, C/L_LJ_LJUJ_L_ [ S € S NP S S Sy G Q, u_)b/UJ_k. u_)l.(_A\.A._LLA.llI.u_), CUITVOCITUOU L UILT
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1) -#m)r Minutes of meetings of public bodies closed to
the public as provided in the Open Meetings Act until the
public body makes the minutes available to the public under
Section 2.06 of the Open Meetings Act.

(m) +#> Communications between a public body and an
attorney or auditor representing the public body that would
not be subject to discovery in litigation, and materials
prepared or compiled by or for a public body in
anticipation of a «criminal, «c¢ivil or administrative
proceeding upon the request of an attorney advising the
public body, and materials prepared or compiled with

respect to internal audits of public bodies.

(n) 4> Records relating to a public body's

adjudication of employee grievances or disciplinary cases;
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however, this exemption shall not extend to the final

outcome of cases in which discipline is imposed Frfermation

PR I T NP i S 1Al = EAE PN~ PR £faor + 1 sz 1 2o + o n £
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(0) ‘o> Administrative or technical information

associated with automated data processing operations,
including but not limited to software, operating
protocols, computer program abstracts, file layouts,
source listings, object modules, load modules, wuser
guides, documentation pertaining to all logical and
physical design of computerized systems, employee manuals,
and any other information that, 1if disclosed, would
jeopardize the security of the system or its data or the

security of materials exempt under this Section.

(p) +e&r Records beewmepts—or—materiats relating to
collective negotiating matters between public bodies and
their employees or representatives, except that any final
contract or agreement shall be subject to inspection and
copying.

(g) x> Test questions, scoring keys, and other

examination data used to determine the qualifications of an

applicant for a license or employment. Brafts—neotess

o arora s Al o PN PR RN N NS N | EENPENERS SN RNE NPV = =1 E S NN I~
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(r) 45> The records, documents and information

relating to real estate purchase negotiations until those
negotiations have been completed or otherwise terminated.
With regard to a parcel involved in a pending or actually
and reasonably contemplated eminent domain proceeding
under the Eminent Domain Act, records, documents and
information relating to that parcel shall be exempt except
as may be allowed under discovery rules adopted by the
Illinois Supreme Court. The records, documents and
information relating to a real estate sale shall be exempt
until a sale is consummated.

(s) +=r Any and all proprietary information and records
related to the operation of an intergovernmental risk
management association or self-insurance pool or jointly
self-administered health and accident cooperative or pool.

Insurance or self insurance (including any

intergovernmental risk management association or self

insurance pool) claims, loss or risk management

information, records, data, advice or communications.
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afermatiernr that would disclose or might 1lead to the

]
£

disclosure of secret or confidential information, codes,
algorithms, programs, or private keys intended to be used
to <create electronic or digital signatures under the

Electronic Commerce Security Act.
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(v) 433> Vulnerability assessments, security measures,
and response policies or plans that are designed to
identify, prevent, or respond to potential attacks upon a
community's population or systems, facilities, or
installations, the destruction or contamination of which
would constitute a clear and present danger to the health
or safety of the community, but only to the extent that
disclosure could reasonably be expected to Jjeopardize the
effectiveness of the measures or the safety of the
personnel who implement them or the public. Information
exempt under this item may include such things as details

pertaining to the mobilization or deployment of personnel

or equipment, to the operation of communication systems or
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(v) =¥ Information contained 1in or related to
proposals, bids, or negotiations related to electric power
procurement under Section 1-75 of the Illinois Power Agency
Act and Section 16-111.5 of the Public Utilities Act that
is determined to be confidential and proprietary by the

Illinois Power Agency or by the TIllinois Commerce

Commission.
(oo T ot = + 1 4+ o PN SN AN = £ om N o
\u_)»._)/ S S N A N N S ) ) @ R W S N A ClIICA T " rw) r/J_UlLJ.}.JJ_\.CLA L L UL Ny J.J.J.k_j
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(2) A public record that is not in the possession of a

public body but is in the possession of a party with whom the

agency has contracted to perform a governmental function on

behalf of the public body, and that directly relates to the

governmental function and is not otherwise exempt under this

Act,

shall be considered a public record of the public body,

for purposes of this Act.

(3) 42> This Section does not authorize withholding of

information or limit the availability of records to the public,

except as stated in this Section or otherwise provided in this

Act.

(Source: P.A. 94-280, eff. 1-1-06; 94-508, eff. 1-1-06; 94-664,

eff.

1-1-06; 94-931, eff. 6-26-06; 94-953, eff. 6-27-06;

94-1055, eff. 1-1-07; 95-331, eff. 8-21-07; 95-481, eff.

8-28-07; 95-941, eff. 8-29-08; 95-988, eff. 6-1-09; revised

10-20-08.)



Public Act 096-0542

SB0189 Enrolled LRB096 07744 JAM 17845 b

(5 ILCS 140/7.5 new)

Sec. 7.5. Statutory Exemptions. To the extent provided for

by the statutes referenced below, the following shall be exempt

from inspection and copying:

(a) All information determined to be confidential under

Section 4002 of the Technology Advancement and Development Act.

(b) Library circulation and order records identifying

library users with specific materials under the Library Records

Confidentiality Act.

(c) Applications, related documents, and medical records

received by the Experimental Organ Transplantation Procedures

Board and any and all documents or other records prepared by

the Experimental Organ Transplantation Procedures Board or its

staff relating to applications it has received.

(d) Information and records held by the Department of

Public Health and its authorized representatives relating to

known or suspected cases of sexually transmissible disease or

any information the disclosure of which is restricted under the

Tllinois Sexually Transmissible Disease Control Act.

(e) Information the disclosure of which is exempted under

Section 30 of the Radon Industry Licensing Act.

(f) Firm performance evaluations under Section 55 of the

Architectural, Engineering, and Land Surveying Qualifications

Based Selection Act.

(g) Information the disclosure of which is restricted and
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exempted under Section 50 of the TIllinois Prepaid Tuition Act.

(h) Information the disclosure of which is exempted under

the State Officials and Employees Ethics Act, and records of

any lawfully created State or local inspector general's office

that would be exempt if created or obtained by an Executive

Inspector General's office under that Act.

(i) Information contained in a local emergency energy plan

submitted to a municipality in accordance with a local

emergency energy plan ordinance that is adopted under Section

11-21.5-5 of the Illinois Municipal Code.

(7) Information and data concerning the distribution of

surcharge moneys collected and remitted by wireless carriers

under the Wireless Emergency Telephone Safety Act.

(k) Law enforcement officer identification information or

driver identification information compiled by a law

enforcement agency or the Department of Transportation under

Section 11-212 of the Illinois Vehicle Code.

(1) Records and information provided to a residential

health care facility resident sexual assault and death review

team or the Executive Council under the Abuse Prevention Review

Team Act.

(m) Information provided to the predatory lending database

created pursuant to Article 3 of the Residential Real Property

Disclosure Act, except to the extent authorized under that

Article.

(n) Defense budgets and petitions for certification of
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compensation and expenses for court appointed trial counsel as

provided under Sections 10 and 15 of the Capital Crimes

Litigation Act. This subsection (n) shall apply until the

conclusion of the trial of the case, even if the prosecution

chooses not to pursue the death penalty prior to trial or

sentencing.

(o) Information that is prohibited from being disclosed

under Section 4 of the Illinois Health and Hazardous Substances

Registry Act.

(p) Security portions of system safety program plans,

investigation reports, surveys, schedules, 1lists, data, or

information compiled, collected, or prepared by or for the

Regional Transportation Authority under Section 2.11 of the

Regional Transportation Authority Act or the St. Clair County

Transit District under the Bi-State Transit Safety Act.

(g) Information prohibited from being disclosed by the

Personnel Records Review Act.

(r) Information prohibited from being disclosed by the

I1linois School Student Records Act.

(s) Information the disclosure of which is restricted under

Section 5-108 of the Public Utilities Act.

(5 TLCS 140/9) (from Ch. 116, par. 209)

Sec. 9. (a) Each public body er—head—eof—a—publiic—body

denying a request for public records shall notify the requester

ar

+= SN EENPENEV-
1= CIrC I A

in writing kby—Fe r—rakin the—reguest of the

=
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decision to deny the request suweh, the reasons for the denial,

including a detailed factual basis for the application of any

exemption claimed, and the names and titles or positions of

each person responsible for the denial. Each notice of denial
by a public body shall also inform such person of the Bis right

to review by the Public Access Counselor and provide the

address and phone number for the Public Access Counselor appeat

= =1 =
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£—£ body. Each notice of denial ef—an
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appeat a—pubtie—bedy shall inform such person of
his right to judicial review under Section 11 of this Act.

(b) When a request for public records 1is denied on the
grounds that the records are exempt under Section 7 of this

Act, the notice of denial shall specify the exemption claimed

to authorize the denial and the specific reasons for the

denial, including a detailed factual basis and a citation to

supporting legal authority. Copies of all notices of denial

shall be retained by each public body in a single central
office file that is open to the public and indexed according to
the type of exemption asserted and, to the extent feasible,
according to the types of records requested.

(c) Any person making a request for public records shall be

deemed to have exhausted his or her administrative remedies

with respect to that request if the public body fails to act

within the time periods provided in Section 3 of this Act.

(Source: P.A. 83-1013.)
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(5 ILCS 140/9.5 new)

Sec. 9.5. Public Access Counselor; opinions.

(a) A person whose request to inspect or copy a public

record is denied by a public body, except the General Assembly

and committees, commissions, and agencies thereof, may file a

request for review with the Public Access Counselor established

in the Office of the Attorney General not later than 60 days

after the date of the final denial. The request for review must

be in writing, signed by the requester, and include (i) a copy

of the request for access to records and (ii) any responses

from the public body.

(b) A public body that receives a request for records, and

asserts that the records are exempt under subsection (1) (c) or

(1) (f) of Section 7 of this Act, shall, within the time periods

provided for responding to a request, provide written notice to

the requester and the Public Access Counselor of its intent to

deny the request in whole or in part. The notice shall include:

(i) a copy of the request for access to records; (ii) the

proposed response from the public body; and (iii) a detailed

summary of the public body's basis for asserting the exemption.

Upon receipt of a notice of intent to deny from a public body,

the Public Access Counselor shall determine whether further

ingquiry is warranted. Within 5 working days after receipt of

the notice of intent to deny, the Public Access Counselor shall

notify the public body and the requester whether further

inguiry is warranted. If the Public Access Counselor determines
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that further inguiry is warranted, the procedures set out in

this Section regarding the review of denials, including the

production of documents, shall also be applicable to the

ingquiry and resolution of a notice of intent to deny from a

public body. Times for response or compliance by the public

body under Section 3 of this Act shall be tolled until the

Public Access Counselor concludes his or her inquiry.

(c) Upon receipt of a request for review, the Public Access

Counselor shall determine whether further action is warranted.

If the Public Access Counselor determines that the alleged

violation is unfounded, he or she shall so advise the requester

and the public body and no further action shall be undertaken.

In all other cases, the Public Access Counselor shall forward a

copy of the request for review to the public body within 7

working days after receipt and shall specify the records or

other documents that the public body shall furnish to

facilitate the review. Within 7 working days after receipt of

the request for review, the public body shall provide copies of

records requested and shall otherwise fully cooperate with the

Public Access Counselor. If a public body fails to furnish

specified records pursuant to this Section, or if otherwise

necessary, the Attorney General may i1ssue a subpoena to any

person or public body having knowledge of or records pertaining

to a request for review of a denial of access to records under

the Act. To the extent that records or documents produced by a

public body contain information that is claimed to be exempt
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from disclosure under Section 7 of this Act, the Public Access

Counselor shall not further disclose that information.

(d) Within 7 working days after it receives a copy of a

request for review and request for production of records from

the Public Access Counselor, the public body may, but is not

required to, answer the allegations of the request for review.

The answer may take the form of a letter, brief, or memorandum.

The Public Access Counselor shall forward a copy of the answer

to the person submitting the request for review, with any

alleged confidential information to which the request pertains

redacted from the copy. The requester may, but is not required

to, respond in writing to the answer within 7 working days and

shall provide a copy of the response to the public body.

(e) In addition to the request for review, and the answer

and the response thereto, if any, a requester or a public body

may furnish affidavits or records concerning any matter germane

to the review.

(f) Unless the Public Access Counselor extends the time by

no more than 21 business days by sending written notice to the

requester and the public body that includes a statement of the

reasons for the extension in the notice, or decides to address

the matter without the issuance of a binding opinion, the

Attorney General shall examine the issues and the records,

shall make findings of fact and conclusions of law, and shall

issue to the requester and the public body an opinion in

response to the request for review within 60 days after its
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receipt. The opinion shall be binding upon both the requester

and the public body, subject to administrative review under

Section 11.5.

In responding to any request under this Section 9.5, the

Attorney General may exercise his or her discretion and choose

to resolve a request for review by mediation or by a means

other than the issuance of a binding opinion. The decision not

to issue a binding opinion shall not be reviewable.

Upon receipt of a binding opinion concluding that a

violation of this Act has occurred, the public body shall

either take necessary action immediately to comply with the

directive of the opinion or shall initiate administrative

review under Section 11.5. If the opinion concludes that no

violation of the Act has occurred, the requester may initiate

administrative review under Section 11.5.

A public body that discloses records in accordance with an

opinion of the Attorney General is immune from all liabilities

by reason thereof and shall not be liable for penalties under

this Act.

(g) If the requester files suit under Section 11 with

respect to the same denial that is the subject of a pending

request for review, the requester shall notify the Public

Access Counselor, and the Public Access Counselor shall take no

further action with respect to the request for review and shall

so notify the public body.

(h) The Attorney General may also issue advisory opinions
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to public bodies regarding compliance with this Act. A review

may be initiated upon receipt of a written request from the

head of the public body or its attorney, which shall contain

sufficient accurate facts from which a determination can be

made. The Public Access Counselor may request additional

information from the public body in order to assist in the

review. A public body that relies in good faith on an advisory

opinion of the Attorney General in responding to a request is

not liable for penalties under this Act, so long as the facts

upon which the opinion is based have been fully and fairly

disclosed to the Public Access Counselor.

(5 ILCS 140/11) (from Ch. 116, par. 211)

Sec. 11. (a) Any person denied access to inspect or copy

any public record by £he—head—ef a public body may file suit
for injunctive or declaratory relief.

(b) Where the denial is from £ke—head—ef a public body of
the State, suit may be filed in the circuit court for the
county where the public body has its principal office or where
the person denied access resides.

(c) Where the denial is from £he—head—-ef a municipality or
other public body, except as provided in subsection (b) of this
Section, suit may be filed in the circuit court for the county
where the public body is located.

(d) The circuit court shall have the jurisdiction to enjoin

the public body from withholding public records and to order
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the production of any public records improperly withheld from
the person seeking access. If the public body can show that
exceptional circumstances exist, and that the body 1is
exercising due diligence 1in responding to the request, the
court may retain jurisdiction and allow the agency additional
time to complete its review of the records.

(e) On motion of the plaintiff, prior to or after in camera
inspection, the court shall order the public body to provide an
index of the records to which access has been denied. The index
shall include the following:

(i) A description of the nature or contents of each
document withheld, or each deletion from a released
document, provided, however, that the public body shall not
be required to disclose the information which it asserts is
exempt; and

(ii) A statement of the exemption or exemptions claimed
for each such deletion or withheld document.

(f) In any action considered by the court, the court shall
consider the matter de novo, and shall conduct such in camera
examination of the requested records as it finds appropriate to
determine if such records or any part thereof may be withheld
under any provision of this Act. The burden shall be on the
public body to establish that its refusal to permit public
inspection or copying is in accordance with the provisions of

this Act. Any public body that asserts that a record is exempt

from disclosure has the burden of proving that it is exempt by
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clear and convincing evidence.

(g) In the event of noncompliance with an order of the
court to disclose, the court may enforce its order against any
public official or employee so ordered or primarily responsible
for such noncompliance through the court's contempt powers.

(h) Except as to causes the court considers to be of
greater importance, proceedings arising under this Section
shall take precedence on the docket over all other causes and
be assigned for hearing and trial at the earliest practicable
date and expedited in every way.

(1) If a person seeking the right to inspect or receive a

[0)]

copy of a public record substantiatdty prevails in a proceeding
under this Section, the court shall wmay award such person

reasonable attorneys' fees and costs. In determining what

amount of attorney's fees 1s reasonable, the court shall

consider the degree to which the relief obtained relates to the

relief sought. The changes contained in this subsection apply

to an action filed on or after the effective date of this

amendatory Act of the 96th General Assembly. F—heowesrer—th

H
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(7) If the court determines that a public body willfully

and intentionally failed to comply with this Act, or otherwise

acted in bad faith, the court shall also impose upon the public

body a civil penalty of not less that $2,500 nor more than

$5,000 for each occurrence. In assessing the civil penalty, the

court shall consider in aggravation or mitigation the budget of

the public body and whether the public body has previously been

assessed penalties for violations of this Act. The changes

contained in this subsection apply to an action filed on or

after the effective date of this amendatory Act of the 96th

General Assembly.

(Source: P.A. 93-466, eff. 1-1-04.)

(5 ILCS 140/11.5 new)

Sec. 11.5. Administrative review. A binding opinion issued

by the Attorney General shall be considered a final decision of

an administrative agency, for purposes of administrative

review under the Administrative Review Law (735 ILCS 5/Art.

III). An action for administrative review of a binding opinion

of the Attorney General shall be commenced in Cook or Sangamon

County. An advisory opinion issued to a public body shall not

be considered a final decision of the Attorney General for

purposes of this Section.

(5 ILCS 140/7.1 rep.)

(5 ILCS 140/8 rep.)
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(5 ILCS 140/10 rep.)
Section 15. The Freedom of Information Act is amended by

repealing Sections 7.1, 8, and 10.

Section 20. The Attorney General Act is amended by changing

Section 4 and by adding Section 7 as follows:

(15 ILCS 205/4) (from Ch. 14, par. 4)

Sec. 4. The duties of the Attorney General shall be--

First - To appear for and represent the people of the State
before the supreme court in all cases in which the State or the
people of the State are interested.

Second - To institute and prosecute all actions and
proceedings in favor of or for the use of the State, which may
be necessary 1in the execution of the duties of any State
officer.

Third - To defend all actions and proceedings against any
State officer, in his official capacity, in any of the courts
of this State or the United States.

Fourth - To consult with and advise the several State's
Attorneys 1in matters relating to the duties of their office;
and when, in his judgment, the interest of the people of the
State requires 1it, he shall attend the trial of any party
accused of crime, and assist in the prosecution. When the
Attorney General has requested in writing that a State's

Attorney initiate court proceedings to enforce any provisions
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of the Election Code or to initiate a criminal prosecution with
respect to a violation of the Election Code, and when the
State's Attorney has declined in writing to initiate those
proceedings or prosecutions or when the State's Attorney has
neither initiated the proceedings or ©prosecutions nor
responded in writing to the Attorney General within 60 days of
the receipt of the request, the Attorney General may,
concurrently with or independently of the State's Attorney,
initiate such proceedings or prosecutions. The Attorney
General may 1investigate and prosecute any violation of the
Election Code at the request of the State Board of Elections or
a State's Attorney.

Fifth - To investigate alleged violations of the statutes
which the Attorney General has a duty to enforce and to conduct
other investigations in connection with assisting in the
prosecution of a criminal offense at the request of a State's
Attorney.

Sixth - To consult with and advise the governor and other
State officers, and give, when requested, written opinions upon
all legal or constitutional questions relating to the duties of
such officers respectively.

Seventh - To prepare, when necessary, proper drafts for
contracts and other writings relating to subjects in which the
State is interested.

Eighth - To give written opinions, when requested by either

branch of the general assembly, or any committee thereof, upon
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constitutional or legal questions.

Ninth - To enforce the proper application of funds
appropriated to the public institutions of the State, prosecute
breaches of trust in the administration of such funds, and,
when necessary, prosecute corporations for failure or refusal
to make the reports required by law.

Tenth - To keep, a register of all cases prosecuted or
defended by him, in behalf of the State or its officers, and of
all proceedings had in relation thereto, and to deliver the
same to his successor in office.

Eleventh - To keep on file in his office a copy of the
official opinions issued by the Attorney General and deliver
same to his successor.

Twelfth - To pay i1into the State treasury all moneys
received by him for the use of the State.

Thirteenth - To attend to and perform any other duty which
may, from time to time, be required of him by law.

Fourteenth - To attend, present evidence to and prosecute
indictments returned by each Statewide Grand Jury.

Fifteenth - To give written binding and advisory public

access opinions as provided in Section 7 of this Act.

(Source: P.A. 94-291, eff. 7-21-05; 95-699, eff. 11-9-07.)

(15 ILCS 205/7 new)

Sec. 7. Public Access Counselor.

(a) The General Assembly finds that members of the public
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have encountered obstacles 1in obtaining copies of public

records from units of government, and that many of those

obstacles result from difficulties that both members of the

public and public bodies have had in interpreting and applying

the Freedom of Information Act. The General Assembly further

finds that members of the public have encountered difficulties

in resolving alleged wviolations of the Open Meetings Act. The

public's significant interest in access to public records and

in open meetings would be better served if there were a central

office available to provide advice and education with respect

to the interpretation and implementation of the Freedom of

Information Act and the Open Meetings Act.

(b) Therefore, there 1is created in the Office of the

Attorney General the Office of Public Access Counselor. The

Attorney General shall appoint a Public Access Counselor, who

shall be an attorney licensed to practice in TIllinois. The

Public Access Counselor's Office shall be comprised of the

Public Access Counselor and such assistant attorneys general

and other staff as are deemed necessary by the Attorney

General.

(c) Through the Public Access Counselor, the Attorney

General shall have the power:

(1) to establish and administer a program to provide

free training for public officials and to educate the

public on the rights of the public and the responsibilities

of public bodies under the Freedom of Information Act and
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the Open Meetings Act;

(2) to prepare and distribute interpretive or

educational materials and programs;

(3) to resolve disputes involving a potential

violation of the Open Meetings Act or the Freedom of

Information Act 1in response to a request for review

initiated by an aggrieved party, as provided in those Acts,

by mediating or otherwise informally resolving the dispute

or by issuing a binding opinion; except that the Attorney

General may not issue an opinion concerning a specific

matter with respect to which a lawsuit has been filed under

Section 3 of the Open Meetings Act or Section 11 of the

Freedom of Information Act;

(4) to issue advisory opinions with respect to the Open

Meetings Act and the Freedom of Information Act either in

response to a request for review or otherwise;

(5) to respond to informal inquiries made by the public

and public bodies;

(6) to conduct research on compliance issues;

(7) to make recommendations to the General Assembly

concerning ways to improve access to public records and

public access to the processes of government;

(8) to develop and make available on the Attorney

General's website or by other means an electronic training

curriculum for Freedom of Information officers;

(9) to develop and make available on the Attorney
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General's website or by other means an electronic Open

Meetings Act training curriculum for employees, officers,

and members designated by public bodies;

(10) to prepare and distribute to public bodies model

policies for compliance with the Freedom of Information

Act; and

(11) to promulgate rules to implement these powers.

(d) To accomplish the objectives and to carry out the

duties prescribed by this Section, the Public Access Counselor,

in addition to other powers conferred upon him or her by this

Section, may request that subpoenas be issued by the Attorney

General in accordance with the provisions of Section 9.5 of the

Freedom of Information Act and Section 3.5 of the Open Meetings

Act. Service by the Attorney General of any subpoena upon any

person shall be made:

(i) personally by delivery of a duly executed

copy thereof to the person to be served, or in the

case of a public body, in the manner provided in

Section 2-211 of the Civil Practice Law; or

(ii) by mailing by certified mail a duly

executed copy thereof to the person to be served at

his or her last known abode or, in the case of a

public body, to its principal place of business.

(e) If any person or public body fails or refuses to obey

any subpoena issued pursuant to this Section, the Attorney

General may file a complaint in the circuit court to:
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(i) obtain compliance with the subpoena;

(ii) obtain injunctive relief to prevent a

violation of the Open Meetings Act or Freedom of

Information Act; and

(iii) obtain such other relief as may be

required.

(f) The Attorney General has the authority to file an

action in the circuit court of Cook or Sangamon County for

injunctive or other relief to compel compliance with a binding

opinion issued pursuant to Section 3.5 of the Open Meetings Act

or Section 9.5 of the Freedom of Information Act, to prevent a

violation of the Open Meetings Act or the Freedom of

Information Act, and for such other relief as may be required.

(g) The Attorney General shall post his or her binding

opinions issued pursuant to Section 3.5 of the Open Meetings

Act or Section 9.5 of the Freedom of Information Act and any

rules on the official website of the Office of the Attorney

General, with links to those opinions from the official home

page, and shall make them available for immediate inspection in

his or her office.

Section 99. Effective date. This Act takes effect January

1, 2010.





